June
2022

The United States anti-dumping investigation against lemon juice from
South Africa: what happened, and where to now?

TRADE REPORT

Eckart Naumann

TRADE REPORT
tralac Trade Report
No. US22TR01/2022
June 2022

Please consider the environment before printing this publication.
Copyright © tralac, 2022 | www.tralac.org | info@tralac.org | Twitter @tradelawcentre

Published by the Trade Law Centre (tralac)
P.O. Box 224, Stellenbosch, South Africa, 7599

Copyright © tralac, 2022

Readers are encouraged to quote and reproduce this material for educational, non-profit purposes,
provided the source is acknowledged. All views and opinions expressed remain solely those of the authors
and do not purport to reflect the views of tralac.

Citation

Naumann, E. 2022. The United States anti-dumping investigation against lemon juice from South Africa:
what happened, and where to now? tralac Trade Report No. US22TR01/2022. Stellenbosch: tralac.

Acknowledgements

This report is made possible by the generous support of the American people through the United States
Agency for International Development (USAID). The contents are the responsibility of Trade Law Centre
NPC and do not necessarily reflect the views of USAID or the United States Government.

ABSTRACT
On 30 December 2021, a California-based producer of lemon juice and other related products (Ventura
Coastal LLC) petitioned the U.S. Department of Commerce and U.S. International Trade Commission
(USITC), alleging that producers in South Africa and Brazil were selling lemon juice to U.S. importers at
less than fair value (LTFV). The petition requested that punitive anti-dumping duties be levied on
imports into the U.S. of such products sourced from (the named) businesses in South Africa and Brazil.
The preliminary investigation undertaken by U.S. authorities has not had a favourable outcome from
the perspective of South African (and Brazilian) lemon juice exporters, since it was unable to find
compelling evidence that would have resulted in a termination of the investigation. The petition to
launch the investigation had earlier been found to be legally sufficient and representative of the local
lemon juice industry. The U.S. Department of Commerce expects to complete its preliminary investigation and announce its findings by the end of July 2022. An adverse finding would, from that point
onwards, compel U.S. importers to lodge cash deposits or guarantees equivalent to the preliminary
dumping margin, pending the completion of the investigations, public hearings and briefs from
interested parties.
The investigation will create a significant amount of uncertainty for producers, exporters and importers
(and industrial consumers in the U.S.), and it can reasonably be expected that this uncertainty will
already be having an impact. Businesses can ill afford a potential dumping margin of 100% or more, and
importers may shy away from trade in subject goods or incorporate a defensive strategy into any
contracting to minimise the potential impact of anti-dumping duties. The uncertainty and resulting
financial and trade impact is unavoidable, irrespective of the merits of the case, especially since the
preliminary investigation resulted in a continuation of the investigation against certain imports from
both named countries.
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The United States anti-dumping investigation against lemon juice from
South Africa: what happened, and where to now?
By Eckart Naumann

1. Introduction
On 30 December 2021, a California-based producer of lemon juice and other related products (Ventura
Coastal LLC) petitioned the U.S. Department of Commerce and U.S. International Trade Commission
(USITC – the quasi-judicial federal agency that is tasked with inter alia conducting import injury
investigations and making determinations), alleging that producers in South Africa and Brazil were
selling lemon juice to U.S. importers at less than fair value (LTFV). The petition requested that punitive
anti-dumping duties be levied on imports into the U.S. of such products sourced from (the named)
businesses in South Africa and Brazil.
South African and Brazilian producers were identified through U.S. import records, identifying them as
having sold lemon juice to U.S. importers. As a result of the alleged sale of lemon juice at LTFV, the
petitioner believes that the U.S. industry producing a domestic like product is being materially injured,
or threatened with material injury1. Material injury in this context is defined by the legislation as “harm
which is not inconsequential, immaterial, or unimportant”2.
The USITC accepted the petition on the basis of being legally ‘sufficient’, which in turn triggered a formal
regulatory process of discovery and fact-finding during January 2022. This allowed the Commission to
develop a better initial understanding of the facts surrounding the case and to make a preliminary
determination in mid-February 2022 (within 45 days of the petition, as required by law) that a domestic
industry – the producers of certain lemon juice – may be materially injured through the sale of imported
lemon allegedly sold at LTFV.

1

Federal Register (2022). Lemon Juice From Brazil and South Africa: Initiation of Less-Than-Fair-Value Investigations. Vol.
87, No. 16
2
United States Code. 19 U.S.C. § 1677(7)(A)
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In making such a preliminary determination, the legal standard requires that the Commission weigh
evidence that there is clear and convincing evidence of no material injury or threat of injury, and that
there is no likelihood that contrary evidence will arise in the final investigation3. Put differently, unless
the Commission finds a clear indication that disproves the position of the petitioner, a preliminary
finding should support a continuation of the investigation.

2. Setting the scene
The U.S. Tariff Act of 19304 (as amended), the USITC’s Rules of Practice and Procedure and judicial
precedent on such matters together determine the processes and procedures under which the U.S.
implements trade remedies, within the broad framework of the WTO. This provides for action that can
be taken against exporters in third countries, or the exports of a country as a whole, when local
industries are materially injured through a number of causes, for example certain types of subsidies
paid in the exporting country, or the export and sale of goods by companies at LTFV.
An injury investigation begins after an interested party5 files an anti-dumping (or countervailing)
petition with the US Department of Commerce and the USITC, alleging material injury or the threat of
material injury as a result of dumping6 (products being sold at LTFV) or subsidisation in the country of
export or a third country.
A petition must be filed on behalf of an industry. This condition is met when the petition is supported
by producers or workers representing at least 25% of domestic production of the like product, along
with additional criteria. Where this level of representativity and support cannot be established by the
petitioner (for example, where there are a very large number of domestic producers of the like product),
the Department of Commerce uses other tools such as polling to establish the level of support for and
industry representativity of the petition.

3

USITC (2022). Lemon juice from Brazil and South Africa. Investigation Nos. 731-TA-1578-1579 (Preliminary).
United States Tariff Act (1930). 19 U.S. Code Chapter 4. Internet: https://www.law.cornell.edu/uscode/text/19/chapter-4
5
An ‘interested party’ is defined in legislation at 19 U.S.C. § 1677(9), and includes manufacturers or producers of like
products, a recognized group or union of workers, a trade or business association representing domestic producers of like
products, a coalition of firms or workers and so forth.
6
United States Code. Selling at less than fair value is defined in the US legislation at 19 U.S.C. § 1677(34). Internet:
https://www.law.cornell.edu/uscode/text/19/1677
4
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In any case, the Department of Commerce found (and confirmed7) that the petitioner filed the petition
on behalf of the industry as an interested party (as defined), while also demonstrating sufficient industry
support. Industry coverage and representativity was demonstrated by comparing the volume of lemons
processed by the company (Ventura Coastal LLC) as a share of the total volume of lemons processed in
the U.S. during the most recent marketing season as reported by the Department of Agriculture’s
National Agricultural Statistics Service8). The preliminary finding in February indicates that Ventura LLC
is one of two local producers of the like product, being the larger of the two.
Ventura Coastal LLC alleges injury as a result of products from Brazil and South Africa being sold at LTFV.
It contends that the injury to the industry results from the increase in subject imports (both in absolute
as well as relative terms), the increased market share of subject imports, price reductions, the decline
in unit value of domestic shipments and decreased profitability, capacity utilisation, and the magnitude
of the alleged dumping margin9.
The petition identifies four producers and exporters of lemon juice (subject goods) to the U.S., two each
in South Africa and in Brazil. The South African businesses are listed as Cape Fruit Processors (Paarl,
Western Cape Province) and Venco Fruit Processors (Addo, Eastern Cape Province)10.
The investigation focuses specifically on lemon juice used for further manufacture (for example as a
component of soft drinks, or food products such as sauces) but excludes lemon juice sold in retail sized
containers (e.g. bottles of lemon concentrate commonly found in the food section of retailers) or
beverages with a lemon juice component of less than 20% by volume.
Lemon juice is sometimes considered somewhat of a secondary product (to whole lemons / fresh fruit),
since the fruit tends to be grown primarily for the fresh fruit market, but products that do not meet the

7

Federal Register (2022). Lemon Juice from Brazil and South Africa: Initiation of Less-Than-Fair-Value Investigations. Vol. 87,
No. 16. Online:
https://www.usitc.gov/trade_remedy/731_ad_701_cvd/investigations/2021/Lemon%20Juice%20from%20Brazil%20and%
20South%20Africa/Preliminary/notice_of_initiation_lemon_juice-ita.pdf
8
U.S. Department Agriculture. National Agricultural Statistics Service. Online: https://www.nass.usda.gov
9
See footnote 7
10
DLA Piper (2022). New antidumping duty petition: lemon juice from Brazil and South Africa – consequences for industry
and downstream consumers. Online: https://www.dlapiper.com/~/media/files/insights/publications/2022/01/lemon-juicefrom-brazil-and-south-africa-petition-exporters-and-importers.pdf
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desired grade (imperfections in appearance, such as skin blemishes) or size are then often diverted for
purposes such as producing lemon juice.
Of course, where the available supply of fruit exceeds market demand this may also get re-purposed
towards lemon juice production. The anti-dumping investigation focuses on the past two years, where
of course the Covid-19 pandemic upset international trade and significantly changed patterns of supply
and demand. For example, demand for fresh lemons from an entire class of market for fresh lemons as
used in bars, restaurants, cruise liners and food service operations shrunk considerably due to prevailing
restrictions, and may have diverted more lemons towards lemon juice manufacture11.
For purposes of establishing whether goods have been sold at LTFV, and identifying specific exporters,
the petitioner did not provide home market (of subject exporters) or third country prices for lemon
juice as the basis for calculating its normal value. Consequently, a constructed value (CV) calculation
was used to support the petition. A detailed review of CV methodologies is beyond the scope of this
report, but a few key details are worth mentioning.
CV is considered the sum of the cost of manufacturing, selling, general and administrative expenses as
well as profit. Here the petitioner relied on its own production experience as well as publicly available
consumption rates. For purposes of calculating selling expenses, profit ratios and so on, reliance was
placed inter alia on the published financial statements of a diversified food and beverage company in
South Africa that produces goods containing lemon juice.
South African (and Brazil) factory selling prices were derived by using U.S. import data (value and
volume) to establish a U.S. price, an average unit value, and deducting from this the presumed cost of
international transport as well as inland transport in South Africa12. The South African companies
exporting subject goods to the U.S. were identified based on filings with U.S. Customs (Customs and
Border Protection CBP), obtained under administrative protection order (APO) due to the
confidentiality of the data. The petition relies on constructed values, U.S. import data and related filings.

11

USITC (2022). Lemon juice from Brazil and South Africa. Investigation Nos. 731-TA-1578-1579 (Preliminary).
Federal Register (2022). Lemon Juice from Brazil and South Africa: Initiation of Less-Than-Fair-Value Investigations. Vol.
87, No. 16. Online: https://www.federalregister.gov/documents/2022/01/25/2022-01411/lemon-juice-from-brazil-andsouth-africa-initiation-of-less-than-fair-value-investigations#footnote-26-p3771
12
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Since a constructed value (CV) calculation, used here as a basis for the petitioner’s claim of subject sales
from South Africa at LTFV during the period under review, can be inaccurate and potentially flawed
(certainly when compared to actual cost and price information), the law allows interventions to be
made by an interested party for purposes of CV. Specifically, Section 773(e) of the Act stipulates that “if
a particular market situation exists such that the cost of materials and fabrication or other processing
of any kind does not accurately reflect the cost of production in the ordinary course of trade, the
administering authority may use another calculation methodology under this subtitle or any other
calculation methodology.”13 This is referred to as a particular market situation (PMS).
In calculating the fair value for lemon juice, and comparing the U.S. price of the subject imports (lemon
juice from South Africa) with the constructed value of this product (the derived factory selling price
through assumed profit margins and transportation costs), the petitioner derived a dumping margin of
128.61% for the South African subject imports (and 555.22% for Brazil). The preliminary investigation
by the Department of Commerce later adjusted the estimated dumping margins to 97.15% (South
Africa) and 222% (Brazil) respectively.

3. Trade data overview: Quantifying South Africa’s citrus juice trade with the United States
3.1

Lemon juice imports from South Africa

According to a Federal Register notice of 25 January 202214, the investigation covers trade in a number
of sub-headings from the U.S. tariff book. These all fall within Chapter 20 of the HS coding nomenclature
(Preparations of vegetables, fruit, nuts or other parts of plants), which is harmonized up to the 6th digit
sub-heading level.
Each of the five specific sub-headings form part of the Harmonized Tariff System of the U.S. (HTSUS)
and are contained in the HS.2009 heading (Fruit juices (including grape must) and vegetable juices,
unfermented and not containing added spirit, whether or not containing added sugar or other
sweetening matter).

13
14

United States Code. 19 USC § 1677(b). Normal Value
See footnote 12
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Table 1. U.S. tariff classification and tariffs of lemon juice
AGOA dutyfree status15

HTS

Description

MFN tariff

2009.31.4000

Citrus juice of any single citrus fruit (other than orange,
grapefruit or lime), of a Brix value not exceeding 20, not
concentrated, unfermented

Yes

3.4c / liter

2009.31.6020

Citrus juice of any single citrus fruit (other than orange,
grapefruit or lime), of a Brix value not exceeding 20,
concentrated, unfermented, frozen

Yes

7.9c / liter

2009.31.6040

Citrus juice of any single citrus fruit (other than orange,
grapefruit or lime), of a Brix value not exceeding 20,
concentrated, unfermented, frozen, other

Yes

7.9c / liter

2009.39.6020

Citrus juice of any single citrus fruit (other than orange,
grapefruit or lime), of a Brix value exceeding 20,
unfermented, frozen

Yes

7.9c / liter

2009.39.6040

Citrus juice of any single citrus fruit (other than orange,
grapefruit or lime), of a Brix value exceeding 20,
unfermented, other

Yes

7.9c / liter

Import data shows that the United States imported $11.2 million worth of lemon juice 16 from South
Africa in 2021, representing a 28% increase in $ value terms over 2020. Between 2019 and 2020,
imports increased by 117% from $4.04m (2019) to $8.76m (2020). While the value of trade increased
significantly over the past few years, U.S. imports are currently within a broadly similar ballpark to U.S.
imports from South Africa of same product in the early 2010s.
While lemon juice experienced strong import growth over the past few years, U.S. citrus fruit imports
as a whole from South Africa were also at their highest level during 2021, valued at $102m, with the
recently observed strong growth in lemon juice imports (albeit off a much lower base) tracking U.S.
imports of South African citrus fruit over this period (see Figure 1).
Citrus fruit also qualifies for duty-free access to the U.S. under the African Growth and Opportunity Act
(AGOA), and virtually all citrus is imported into the U.S. under this preference regime. Annual imports
have grown steadily since the inception of AGOA in 2000, and have increased by a simple factor of 13

15
16

AGOA.info (2022). AGOA eligibility lookup tool. Online: https://agoa.info/about-agoa/products.html
The data combines import data from each of the five specified tariff sub-headings, as per the Federal Register notice.
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over this period. Citrus juice is, however, not in any way subject to the current trade remedy
investigation, and the trade data shown here is provided merely for overall context, as well as showing
the growing sourcing of citrus from South Africa taking place over this period.
Figure 1. U.S. imports of citrus fruit versus lemon juice from South Africa

The value of U.S. imports of lemon juice has increased significantly over the past two decades, and
AGOA preferences can be considered a key factor. Each of the five tariff sub-headings qualifies under
AGOA preference, a saving over MFN rates of 7.9c (U.S.) / liter in most categories. As can be seen in the
chart below (Figure 2), virtually all lemon juice utilises AGOA preferences and therefore enters the U.S.
free of import duty.
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Figure 2. U.S. imports of citrus juice from South Africa | preferential vs. NTR imports

Figure 3 below charts U.S. imports of lemon juice from South Africa by value (U.S. dollars) and volume
(litres). It shows how in broad terms value and volume correlate, though since values are based on
declared U.S. imports, they represent nominal dollar values rather than sales prices in the currency of
South Africa, which are based on South African cost inputs. A depreciation in the South African currency
vis-à-vis the U.S. dollar would then likely reflect in lower unit values, and vice versa with currency
appreciation. Other factors may also play a role, for example agreed pricing on future delivery, or
deliveries under contract, where the price may be fixed in the one or other currency.
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Figure 3. U.S. imports of lemon juice from South Africa | value vs. volume

Looking at the most recent period, the trade data17 reveals that U.S. imports of lemon juice rose rapidly
in volume terms from 7.4m litres (2019) to 29.8m litres (2021) while the value of imports increased
from $4m (2019) to $11.2m (2021). This roughly equals a fourfold increase in volume and a three-fold
increase in value (U.S. $) and seems to suggest a significant decline in unit values over this period.
There are other times when value and volume data does not move in unison, or where the ratio of value
versus volume seems entirely out of sync with more recent data. However, it is a well-known fact that
the dollar-Rand exchange rate has fluctuated significantly over the years, which transmits through to
the competitiveness of South African exports. For example, between the start of the year 2000 and the
end of the following year (2001), the South African currency lost more than half of its value and declined
from $1=R6 to $1=R13.
During October 2008 the currency reached a multi-year low of almost $1=R12 but doubled in value
against the U.S. $ to approximately $1=R6.50 by April 2011. Between the beginning of 2020 the South
African currency lost substantial value and declined from $1=R14 to $1=R19 within a period of five

17

USITC (2022). Dataweb trade database
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months, just ahead of the primary South African citrus harvesting season. Similarly, between mid-2021
and the end of that year the local currency once again declined significantly, overlapping with much of
the South African picking season. The nominal impact of this is that South African goods can become
significantly cheaper in dollar terms, potentially resulting in lower unit values.
The exchange rate data simply represents nominal values and thus a somewhat superficial observation
of possible impact on average unit values, without directly inferring any causality. It is included here to
add further context and background information, as these most recent currency developments also
coincide somewhat with the period under investigation that U.S. authorities are analysing more closely,
following the petition by the U.S. producer of like products (lemon juice). Astute traders will always
exploit opportunities and price competitiveness resulting from exchange rate movements, especially
when these take place over a fairly short period.
In any case, U.S, anti-dumping legislation18 makes provision for how currency conversion should take
place, specifically that this should be at the conversion rate prevailing at the date that subject
merchandise is sold. The legislation also provides for export prices to be adjusted when there is a
sustained movement in the exchange rate19, while “fluctuations in exchange rates shall be ignored”20.
It is unclear whether the preliminary investigation would have accommodated such consideration given
the required timelines involved, but would then be expected to form part of the full investigation
leading up to a final determination.
However, caution is required with respect to lemon juice trade, seasons, prices and exchange rates,
since the dynamics of production and storage differ from (say) fresh fruit. Lemon juice can (also) be
produced during periods of excess production capacity, but more importantly, juice may be stored
frozen in order to ensure a ready supply to the market throughout the year. This means that prices and
supply may not necessarily correlate in any way with the typical harvest season, or the prevailing
exchange rate at the time of harvest.

18

United States Code. 19 U.S.C. § 1677(b)(1)(a)
United States Code. 19 U.S.C. § 1677(b)(1)(b)
20
United States Code. 19 U.S.C. § 1677(b)(1)(a)
19
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Figure 4 below compares U.S. imports of lemon juice (aggregated trade in the subject imports and listed
tariff sub-headings) from South Africa and Brazil. As indicated later in more detail, South Africa and
Brazil are together considered the third largest ‘group’ of lemon juice suppliers to the U.S., with Mexico
and Argentina the largest, followed by the domestic industry.
U.S. import data shows that until 2014, South Africa was a much larger supplier to the U.S. market, and
from 2015, imports from Brazil far outweighed those from South Africa. In 2018, the gap between Brazil
and South Africa was at a historic high, with Brazil supplying $20m in subject goods, and South Africa
$7.7m.
From 2019-2020, imports from Brazil declined $17.2m to $11.9m (a decline of just over 30%) while
imports from South Africa rose from $4m to $8.8m (an increase of 120%). In 2020, the value of subject
imports from Brazil still exceeded those from South Africa by a third. In 2021, U.S. imports from both
Brazil increased sharply: imports from Brazil increased by 37% to $16.3m, while imports from South
Africa grew by 28% to $11.2m.
Figure 4. U.S. imports of lemon juice from South Africa and Brazil in subject categories
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3.2

Share of U.S. imports from South Africa

Based on findings by the USITC21, South Africa’s share of the U.S. market for lemon juice increased
during the period of investigation, with a greater relative increase by volume (quantity) compared to
value. Over the same period, the unit value (expressed in U.S. $) of lemon juice imported from South
Africa declined from $15.84 to $12.19. These patterns suggest that during 2021 there was a shift
towards sourcing lemon juice from South Africa, at lower unit prices.
The following table highlights some of the trade variables emerging from the preliminary investigation,
with respect to South Africa and Brazil.
Table 2. U.S. imports from South Africa and market share: select variables
Variable

2018

2019

2020

2020 YTD to
September

[South Africa]
Share of U.S. imports (quantity / percent)

5.4%

3.8%

8.5%

9.3%

Share of U.S. subject imports (quantity/percent)
[South Africa and Brazil combined]

19.7%

17.6%

19.3%

16.0%

[South Africa] Share of U.S. imports
(value/percent)

4.1%

2.9%

6%

6.7%

Share of U.S. subject imports (value/percent)
[South Africa and Brazil combined]

16.3%

16.0%

15.0%

11.6%

[South Africa]
Unit value (U.S. dollars per gallon lemon juice)

17.90

17.37

15.07

15.84

2021 YTD to
September
13.7%

28.1%
7.9%

19.4%
12.19

4. Trade remedies: What are the different forms of trade remedies, and how is this case
classified?
While the overall benefits of trade are undisputed, cross-border trade can also have disruptive and
indeed damaging impacts on some parties. While disruptions often present net positive outcomes
overall (say to exporters, local consumers), various interventions are available to governments that

21

USITC (2022). Lemon juice from Brazil and South Africa. Investigation Nos. 731-TA-1578-1579 (Preliminary).
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enables them to respond to surges in imports or unfair competition from imports, in order to protect
local industries.
While national trade remedy legislation provides the immediate and direct legislative framework under
which governments protect imports, under certain conditions, the World Trade Organisation (WTO)
provides the over-arching disciplines within which Member States can act against and notify traderelated transgressions of other countries, be it by governments or similar authorities, or businesses
located there.
In this citrus juice case, the U.S. draws on its Tariff Act of 1930, as amended, and specifically Sections
731 (‘Antidumping duties’) and 732 (‘Procedures for initiating an antidumping duty investigation’) of
the Act.
Below follows a short overview of the different forms of WTO trade remedies and safeguards, and how
the citrus case fits into these disciplines and specifically the relevant U.S. legislation.
The two main types of trade remedies that permit action to be taken by governments against imports
on the basis of an illegal or unfair activity (in the context of WTO law) involve ‘anti-dumping’ and
‘countervailing’ measures. Safeguards are a further trade remedy that may be utilized in response to a
surge in imports, although these are not associated with unfair trade practices but rather are measures
that that may be implemented in response to a surge in imports that causes – or threatens to cause –
serious injury to a domestic industry.

4.1

Anti-dumping

Anti-dumping measures may come into play when an entity sells goods into another market at a price
that is lower than the cost of producing that product, or at a price that is lower than the price at which
that product – or a like product – would be sold by that exporter on the domestic (national) market. By
definition, anti-dumping action would be taken against the product and exports of particular companies
that are found to be transgressing, rather than against a country as a whole.

13

The United States anti-dumping investigation against lemon juice from
South Africa: what happened, and where to now?
tralac Trade Report | US22TR01/2022 | by Eckart Naumann

The presence of ‘dumping’ can be difficult to establish and requires a detailed investigation, usually
triggered by complaints to government bodies made by affected local stakeholders. WTO regulations22
use the concept of ‘export price’ and ‘normal value’ (in relation to a product) in order to establish the
possible presence of dumping, based on a comparison between the two values; specifically, export
prices that are lower than the normal value of a product could be indicative of dumping. However,
establishing ‘normal values’ can often be challenging and complex.
The WTO Anti-Dumping Agreement requires not only that (the presence of) dumping must be
established, but that there be a causal link between the dumped goods and material injury (or threat
thereof) to domestic operators as a result of the dumping action. Remedial action, in such cases, may
involve the imposition of anti-dumping duties on the product in question, and by extension the exporter
or producer.
Anti-dumping action is very specific in its application and penalizes specific goods from specific
exporters, rather than applying to all such goods imported into a country (or the relevant goods from
an entire country).

4.2

Countervailing measures

Countervailing measures may be applied by countries in response to offset injury that is caused by the
importation of goods that are subsidized in the exporting country. Subsidies are measures that are
provided by governments or any public body in another country that has the effect of reducing the cost
at which businesses can export their goods to another WTO Member State, potentially resulting in
unfair competition in the importing country. This form of activity – and action that may be taken by the
injured party (country) – is regulated by the WTO’s Subsidies and Countervailing Measures Agreement.23
It is important to point out that the major difference between subsidies (and possible countervailing
action) and dumping (and possible anti-dumping action) is that the former results from the actions of
governments or related agencies and the latter from the actions and conduct of individual entities or

22

See Agreement on implementation of Article VI of the General Agreement on Tariffs and Trade 1994 (The Anti-dumping
Agreement). Online: https://www.wto.org/english/tratop_e/adp_e/antidum2_e.htm
23
See WTO Agreement on Subsidies and Countervailing Measures. Online:
https://www.wto.org/english/docs_e/legal_e/24-scm.pdf
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producers. While both can result in injury to domestic producers, the remedial actions of the importing
country would be targeted against the imports from the ‘offending’ country as a whole (and can pertain
to trade in the affected sector, but can extend to unrelated products and sectors too), while the
remedial action in response to established dumping would be against specific ‘offending’ products of
(the) specific producer.
Action may be taken (against a country) when the injury to domestic producers results from subsidies
paid in the exporting country that are specific; this pertains to subsidies that are provided to specific
enterprise(s) or industries, and would be expected to result in market distortions (for example, induce
investments or expand production that may otherwise not be economically feasible). Subsidies paid by
governments that are commonly and widely available would not be considered to be specific subsidies
and not be covered by the WTO agreement.
In establishing the presence of a subsidy, it must be established that there is a financial contribution by
a government or public body and it must confer an income or price support benefit. A subsidy can be a
prohibited or an actionable subsidy (the former would be a subsidy that is conditional on certain
conditions, for example export performance), while the latter involves subsidies that are specific to an
industry or enterprise. These are not necessarily illegal, but may still be challenged, and ultimately result
in countervailing duties imposed by the importing country that is raising the issue and suffering injury.

4.3

Safeguards

Safeguards are measures that may be taken by countries in response to a surge in imports that causes
– or threatens to cause - serious injury to a local industry producing like products to those that have
seen a surge in imports. Safeguards are considered emergency remedies that may (only) be applied
under certain circumstances, and are applied on a MFN basis (in other words, on a non-selective basis
to imports in affected products or categories). Safeguards address damage to local operators that
results from the surge in imports, rather than from unfair trade practices as would be the case with
dumping. A surge in imports can involve increased trade volumes relative to local production, or a surge
in more absolute terms. The remedial action that countries may take would typically be in the form of
quantitative restrictions (quotas) or involve a special time-bound tariff on imports of such goods.
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Safeguards focus on actual or potential damage rather than trying to establish unfair and illegal trade
practices.
The WTO’s Agreement on Safeguards24 stipulates what factors must be considered when making a
determination on the impact that surging imports would have on the domestic industry and whether
serious injury would be caused; the threat of serious injury must be ‘imminent’. Trade remedies would
then be in the form of duties (in excess of the country’s notified WTO bound rates) or quantitative
restrictions, or involve a combination of the two, and would be applied on a country’s global imports.

4.4

The case against citrus juice imports from South Africa

The United States investigation on imports of citrus juice from South Africa (and Brazil) is classified as
an anti-dumping investigation, and sets out to establish whether an ‘industry in the United States is
materially injured or threatened with material injury, or the establishment of an industry in the United
States is materially retarded, by reason of imports of lemon juice from Brazil and South Africa’. It was
formally announced on 7 January 2022 through a notice in the Federal Register 25. The investigation
focuses specifically on lemon juice classified under the tariff classification numbers (subheadings)
2009.31.40 and 2009.31.60 of the Harmonized Tariff Schedule of the United States (HTSUS), and
whether this has been sold in the United States “at less than fair value”.
The Federal Register notice also establishes an initial schedule for the investigation. The first important
step involves an initial investigation into the potential merits of the complaint, which results in initial
(“preliminary”) findings on whether there is a case that merits further investigation within the
framework of the prescribed schedule for such investigations.

24

See WTO Agreement on Safeguards. Online: https://www.wto.org/english/docs_e/legal_e/25-safeg.pdf
Federal Register (2022). International Trade Commission, Lemon juice from Brazil and South Africa; institution of
antidumping duty investigations and scheduling of preliminary phase investigations. Investigation Nos. 731–TA–1578–1579
(Preliminary). Online: https://www.govinfo.gov/content/pkg/FR-2022-01-07/pdf/2022-00084.pdf
25
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5. United States anti-dumping action: timelines of the lemon juice case and further progress
5.1

Timeline of recent events

Proceedings to launch an anti-dumping investigation began when Ventura Coastal LLC26, a company
headquartered in Ventura on the East Coast of the United States, and whose primary products are
“customized blends of orange, lemon and grapefruit juices, oils, essences, and pulp”, petitioned the US
International Trade Commission (USITC) and Department of Commerce alleging that lemon juice from
South Africa (and Brazil) was being sold in the U.S. at less than fair value. The petition for the imposition
of antidumping duties was filed on 30 December 2021.
The company’s stated vision27 is “to become a renowned powerhouse among premium citrus juice
manufacturers by achieving recognition as the western United States unquestioned leader, providing
value oriented products and the highest quality to our customers.”
The products imported into the U.S. are clearly competing in a sector in which Ventura Coastal LLC is
active.
The USITC is a quasi-judicial federal agency of the U.S. that inter alia fulfils a range of trade-related
mandates, including conducting investigations and making determinations in proceedings that involve
imports that are claimed to injure a domestic U.S. industry.
U.S. trade remedy investigations (anti-dumping and material injury) follow a timeline that is prescribed
by legislation, and can be broadly summarised through the graphic below. Investigations are
undertaken by the Trade Commission (USITC) as well as the Department of Commerce. The former is
involved mainly in the initial assessment (to determine, on a provisional basis, the presence of injury
and dumping, and a dumping margin), and again in the final stages, while the Department of Commerce
is also involved with the initial assessment and standing of the case. Further details on the different
stages, and where the current investigation finds itself, are shown in the graphic under Section 5.10
below.

26
27

Ventura LLC (2022). Company Website. Internet: https://www.venturacoastal.com/
Ibid.
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The initial processes involved initial research (including primary data collection through questionnaires),
hearings and briefs, and took place during January 2021, culminating in a preliminary finding and USITC
vote on 14 February 2021 to continue the investigation. This outcome meant that the Department of
Commerce investigation would continue and will result in a preliminary finding by the end of July 2022,
as per the established schedule.

5.2

Scope of the investigation: what product is covered?

The USITC investigation includes lemon juice used for further manufacture, with or without the addition
of preservatives, sugar or other sweeteners, regardless of the grams per liter of citric acid (GPL) level of
concentration, brix level, brix/acid ratio, pulp content, clarity, grade, horticulture method (for example
whether organic or not), its processed form (for example whether frozen or reconstituted from
concentrate), container size or packaging method, and so forth.
The investigation excludes certain products, namely (a) lemon juice in retail sized containers (classed as
having clearly visible branding, nutritional facts listed, and containing less than 128 ounces of lemon
juice by volume) irrespective of the concentration, ready for retail sale and (b) beverages that typically
contain 20% of lemon juice or less.
However, blended lemon juice containing lemon juice from other countries aside from South Africa or
Brazil) is also included in the scope of the investigation, i.e. when the component parts of the blended
juice are no longer individually distinguishable, although the investigation relates only to the lemon
juice component included in the blended product.
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5.3

Preliminary outcomes of the initial investigation: key facts

When assessing the case as part of the initial investigation, the USITC considers a number of key factors.
No single factor or outcome is considered to be dispositive. During the initial stage of the investigation,
the Commission focuses on factors such as legal standards that provide the initial basis for the further
investigation, competition issues and business cycles of the subject goods and industries (the subject
being lemon juice as defined), the volume of subject imports, the price effect of the subject imports
and the impacts of the subject imports. On most of these factors, the Commission has made preliminary
findings, which are summarised below.

5.4

Legal standards

The Commission is required to establish whether a domestic industry is materially injured or threatened
with material injury by reason of unfairly traded imports. ‘Material harm’ is defined as harm which is
not inconsequential, immaterial or unimportant28. It is left largely to the Commission’s discretion to
consider all relevant factor in making a finding on causality as long as the injury to domestic industry
can be reasonably attributed to the subject imports29. However, many other factors may also contribute
to the injury suffered by domestic industry, for example economic factors (changes in consumer
demand, tastes, preferences, competition among producers or importers, and so forth), and it is the
role of the Commission to establish whether such factors did not also contribute to the alleged injury
to domestic industry as a result of the subject imports (from Brazil and South Africa).
In many investigations, there are other economic factors present that must be considered, some or all
of which may also be having adverse effects on the domestic industry. Such economic factors might
include non-subject imports; changes in technology, demand, or consumer tastes; competition among
domestic producers; or management decisions by domestic producers. The task of the USITC
investigation is to consider factors that can reasonably be attributed to the injury suffered by the
domestic industry.

28

United States Code. 19 USC § 1677(7)(A). Online: https://www.law.cornell.edu/uscode/text/19/1677#7_A
USITC (2022). Lemon Juice from Brazil and South Africa. Investigation Nos. 731-TA-1578-1579 (Preliminary). Publication
5284
29
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5.5

The competitive environment and business cycles

This aspect of the investigation focuses on a range of factors within the broader business environment
of the subject product and industry. Under the demand conditions, the investigation found US demand
for lemon juice (as specified in the investigation) is driven by consumer demand for beverages and food
products, since the subject covered by the investigation is used in the production of beverages such as
lemonade and other soft drinks, and for food products including sauces and dressings. In this respect,
the preliminary investigation found that apparent consumption declined between 2018-2019 before
increasing in 2019-2020 as well as during 2021 (YTD to September).
In terms of supply conditions, the investigation found that the domestic industry essentially comprised
two firms: Ventura Coastal (the applicant company) and a smaller producer named Sun Orchard. This
domestic industry was the second largest supplier of lemon juice to the U.S. market, after non-subject
foreign suppliers (specifically Mexico and Argentina) which accounted for the bulk of supply. It is worth
noting that Argentina has and continues to be the subject of strict monitoring of its supply of lemon
juice to the U.S.30; previous anti-dumping investigations and outcomes (with adverse findings) remain
suspended subject to an agreement with the industry in Argentina on lemon juice selling prices. The
U.S. is also currently conducting a second 5-year review of its suspension agreement with Argentina (it
had previously been extended due to the ongoing threat of injury to domestic industry, from
Argentinian-sourced lemon juice).
Subject imports (from Brazil and South Africa) were – combined – the third largest supplier to the US
market during the period under review in the preliminary investigation31. The relative import market
share of subject imports was found to have increased in 2020 and again during 2021.
In terms of substitutability of the product and other conditions, the preliminary investigations has found
at least moderate substitutability between domestic and imported lemon juice, along with some
interchangeability between lemon juice from Brazil and South Africa, while limiting factors include
30

The petitioner (Ventura Coastal) has been involved in previous anti-dumping petitions, for example against lemon juice
imports from Argentina. See for example: Federal Register Vol. 81, No. 207 of 2016. Online:
https://www.govinfo.gov/content/pkg/FR-2016-10-26/pdf/2016-25947.pdf
31
The market assessment in the preliminary investigation focused on data from 2018 onwards. The official period of
investigation (POI) is stated as October 1, 2020, through September 30, 2021, pursuant to the relevant US legislation (19
CFR 351.204(b)(1)).
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labelling and blending requirements, differences in flavour profiles, freight costs and price (price, along
with quality and supply availability, are found to be the three leading factors when it comes to
purchasing decisions, according to a survey of industry players).

5.6

The volume of subject imports

The preliminary investigation was tasked with determining whether there had been a significant
increase in the volume of subject imports in the period under review, and found that cumulative (of
subject imports from South Africa and Brazil) are both significant in absolute terms, as well as relative
to U.S. consumption volumes. This aspect is an important consideration provided for under the U.S.
Tariff Act32.

5.7

The price effects of subject imports

The price effects of subject impacts are similarly in the U.S. Tariff Act33, and the investigation considers
there has been significant price under-selling by the imported merchandise compared to the price of
domestic merchandise (“like products”), and whether such imports in a significant manner depress
prices or prevent price increases that would otherwise have occurred.
The Commission relied on survey data (from local purchasers of lemon juice) to find that there is at
least a “moderate degree of substitutability between the domestic like product and cumulated subject
imports” (one of four purchasers surveyed responded that subject imports were purchased instead of
domestic like products) and that price is an important factor in purchasing decisions. Overall, the
Commission found34 that for purposes of the preliminary investigation, it could not conclude that
subject imports did not have a significant effect on the price of domestic like products.

5.8

Impact of subject imports

The Commission in its preliminary investigation evaluated factors such as sales, inventories, output and
output capacity, capacity utilisation, wages, employment, domestic market share, various financial

32

United States Code. 19 USC § 1677(7)(C)(i). Evaluation of relevant factors (Volume)
United States Code. 19 USC § 1677(7)(C)(ii). Evaluation of relevant factors (Price)
34
USITC (2022). Lemon Juice from Brazil and South Africa. Investigation Nos. 731-TA-1578-1579 (Preliminary). Publication
5284
33
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performance indicators and a number of other related business variables. Each of these factors is
assessed separately and has resulted in different findings. Importantly, the investigation found that
during the period under review35 (2018-Q3/2021) there were significant volumes of subject imports
that, at least moderately, could be substituted for domestic like products.
It was also found that the average unit value (AUV) of non-subject imports were higher during this
period than subject imports (from Brazil and South Africa). The petitioner (Ventura Coastal LLC) also
maintained that that over the course of the period of investigation, the AUV of the cumulated subject
imports (lemon juice) were consistently lower than the minimum price (price floor) that had previously
been set by the 2016 suspension agreement involving lemon juice imports from Argentina (this price
floor remains in effect at this date).
In drawing the various factors together, the Commission found that non-subject imports do not explain
any declines in the domestic industry’s performance observed during the review period.

5.9

Conclusion of the Commission’s preliminary investigation and outcomes

The preliminary investigative outcomes are an important stage in the Commission’s assessment
whether there is a reasonable indication that a domestic industry is materially injured through the sale
of imports allegedly sold at less than fair value. These outcomes determine whether the investigation
should continue and run its full course, or be terminated at this stage. In this instance, the Commission
has found that there is a reasonable indication of material injury and that the investigation should
continue through the next steps.

5.10 Scheduling of next phases and potential consequences and outcomes
The anti-dumping investigation triggered by the application on 30 December 2021 set in motion a
schedule of ‘events’ that are set out by the U.S. Tariff Act of 1930. The preliminary phase of the
investigation, which was recently concluded, involved an initial assessment of the facts surrounding the

35

The annual period 2018-2020 and January-September 2021 are used for purposes of the preliminary investigation and
fact-finding.
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matter. A determination (as to whether to continue the investigation) had to be made within 45 days
of the date on which the petition was filed, effectively by the middle of February.
This first stage can be broken down into its different components36, and involves (a) the institution of a
preliminary investigation and related scheduling, (b) questionnaires to respondents (e.g. producers,
importers and other interested parties), (c) a staff conference and briefs, (d) staff reports and
memoranda, (e) a briefing and vote, and a (f) formal determination and views of the Commission.
On 11 February 2022, the USITC voted unanimously (5:0) to continue the investigation, having
“determined that there is a reasonable indication that a U.S. industry is materially injured by reason of
imports of lemon juice from Brazil and South Africa that are allegedly sold in the United States at less
than fair value.” 37
This preliminary USITC assessment signalled to the Department of Commerce that it should continue
its investigation into the matter. The Department of Commerce is expected to make a preliminary injury
determination by 28 July 2022 (using the available time extension from an otherwise standard deadline
of 8 June 2022).
The outcome of this investigation by the Department of Commerce will have direct financial impacts on
U.S. importers of subject goods (and by extension, exporters in South Africa and Brazil) in the case of a
positive determination, since from the date that the Commerce Department’s preliminary determination and associated dumping margin is formally published in the Federal Register, importers will be
required to make cash deposits or bond corresponding to the anti-dumping margins announced38.
These would continue to apply should the investigations by the Department of Commerce and USITC
make final anti-dumping and injury determinations. These further stages of the investigation include
public hearings and further submissions; a final determination may well differ from the preliminary

36

USITC (2015). Antidumping and countervailing duty handbook. Fourteenth Edition. Publication 4540. Online:
https://www.usitc.gov/trade_remedy/documents/handbook.pdf
37
USITC (2022). Press release. “USITC votes to continue investigations on lemon juice from Brazil and South Africa”. Online:
https://www.usitc.gov/press_room/news_release/2022/er0211ll1884.htm
38
United States Code. 19 U.S.C. § 1677(35). Dumping margins are defined by the legislation as being the difference between
the ‘normal value’ of the subject good and the export price (or constructed value) of the subject good.
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outcome insofar as the overall determination is made, and in case of a positive determination, the level
of assessed dumping margin.
The final stages of the investigation begin once the Department of Commerce publishes the outcome
of the preliminary investigation. By 19 December 2022, the Department of Commerce must make its
final anti-dumping determination, assuming that there had been postponements during the preliminary
investigative stages. The Trade Commission holds a public hearing very soon after Commerce
announces its final determination39.
A final anti-dumping determination by the USITC must be made by 31 January 2023, again assuming
that the earlier stages of the investigation up until then have been fully postponed. Within one week of
that date, the final anti-dumping orders are published in the Federal Register by the Department of
Commerce. The process will conclude earlier if preliminary investigations are completed on schedule,
without postponements, or indeed if there is a decision to discontinue the investigation in which case
the case is terminated.

39

USITC (2015). Antidumping and countervailing duty handbook. Fourteenth Edition. Publication 4540. Internet:
https://www.usitc.gov/trade_remedy/documents/handbook.pdf
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Figure 5. Flowchart of U.S. anti-dumping proceedings
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6. Concluding remarks
The preliminary investigation undertaken by U.S. authorities has not had a favourable outcome from
the perspective of South African (and Brazilian) lemon juice exporters, since it was unable to find
compelling evidence that would have resulted in a termination of the investigation. The petition to
launch the investigation had earlier been found to be legally sufficient and representative of the local
lemon juice industry.
Whether subject goods will be found to have been sold at less than fair value will become clearer when
the U.S. Department of Commerce completes its preliminary investigation and announces its findings,
expected to be by the end of July 2022. An adverse finding would, from that point onwards, compel
U.S. importers to lodge cash deposits or guarantees equivalent to the preliminary dumping margin,
pending the completion of the investigations, public hearings and briefs from interested parties. A final
outcome is not expected before the end of the year, and may only be published by early February.
The investigation will create a significant amount of uncertainty for producers, exporters and importers
(and industrial consumers in the U.S.), and it can reasonably be expected that this uncertainty will
already be having an impact. Businesses can ill afford a potential dumping margin of 100% or more, and
importers may shy away from trade in subject goods or incorporate a defensive strategy into any
contracting to minimise the potential impact of anti-dumping duties. The uncertainty and resulting
financial and trade impact is unavoidable, irrespective of the merits of the case, especially since the
preliminary investigation resulted in a continuation of the investigation against certain imports from
both named countries.
The case does highlight some of the rules of the game in international trade, and with respect to the
U.S. (and elsewhere), that existing tariff and trade legislation can potentially be leveraged to protect
domestic industries against the impact of imports, under certain conditions, especially where these
result in material injury (or the threat thereof). It serves as a potentially costly wake-up call to industries
trading internationally, and in this example, an important labour-intensive agricultural sector that has
been expanding significantly in recent years, and which has achieved notable success internationally for
the quality and competitiveness of its output.
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The process currently underway has some time left to run its course and notwithstanding the
preliminary outcome of the first phase of the investigation, a number of stages remain, most of which
leave room for interventions by interested and affected parties. A final adverse determination (one that
confirms dumping and imposes an anti-dumping duty) may also result in tariffs that are substantially
different – often lower – than the dumping margin alleged by the petition. Given that standard tariffs
on subject goods are set at 7.9%, and South African exporters benefit from duty-free status under the
AGOA legislation, it is clear that any additional duty imposed on South African lemon juice exports would
result in an immediate loss of any tariff advantage the sub-sector currently derives from AGOA, and
potentially come at a prohibitively high cost.

---
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